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ASBS‘ Special Protections
Deadline: 9/1/06 Spm

August 31, 2008

e 1A
| T By SV{&;RCB
o eetitive Of
DAN ALBERT Ms. Tam Dodue, Chair ' .
Gouadimembers; - California State Water Resources Control Board

CHUCK DELL A SALA 1001 | Streat .
J"é%rgvu?\psmm Sacramento, CA 95814
CLYDE ROBERSON

%ﬁgmﬁn Subject: Comments on the Warking Draft- Staff Proposal - Specig| Protections for ASBS

Dear Chairperson Doduc:

Thank you for holding the August 15, 2006 scoping session in Monterey to obtain public input on
the scope and content of the enviranmenta! information which should be included in & proposed
draft mitigated negative declaration for the proposed ASBS Special Protections {Proposai) to
address storm water ang nanpoint source discharges, _ _

At the outset, we disagree with the suggestion that thare will be no significant environmental
impacts from the Propasal and that the functionally equivalent environmental document to support
this action can be a negative declaration, Instead, the physical facilities and opearationa| changes
that could be required as a resyt of the Proposal will have substantial adverse effacts on the
environment, with minimal it any corresponding benefit, as discussed below. For that reason, 3
negative declaration is not the approprigte environmental document far the Proposal, The
difference is important because there are severg| altematives that should be considered that woulg
avoid or reduce these significant effects as discussed below. Tile 14, California Code of
Regulations, Section 15252,

The process that the Board is currently following aiso is of substantial concem to the City. The
Auguet 15 meeting was noticed as a meeting to scope the environmental review yet staff used the
meeting as a time o

As discussed below, we disagree with this assertion. Howevaer, since tha substance of the
Propesal was emphasized at the public meeting, and given the uncertainty and ambiguity in your
intended process, the City will use thig Opportunity to comment on the broad Issues mised by the
Proposal, itself, in addtion to those issues that should be addressed in the enviropmentaj
document,

The Proposal establishes water quallty standards, regulations for storm water run-off ang
monitoring requirements that are not found in the Ocean Plan, the Porter-Cologne Act or any other
legally adoptad policy, regulation, plan ar guideline. The Board ig required to adhere to formai
fulemaking in adopting such = Proposal, and comply with the requiremants for amending the
Ocean Plan. :

The City shouid not be put in the position of guessing at the procedure that you will foliow and
whether or not we will have @n opportunity to comrnent further. Rather, the established formail
rulemaking process should be followed s9 that ajj affected parties are on notice as to when they
¢an comment and be heard, in accordance with their procedural and due pProcess rights
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that were heid in response to the Board's direction. We were expecting the Board to recsive o summary
of the comments from the workshops and implemant the rulemaking pracess to revise procedures or
fmake amendmeants to the Ocean Plar, Instead, we received the Proposal, which suggest that there may
be no opportunity to comment further, However, given the nature of the Proposal, the Bogrd neads to
follow through with ite ruiemaking abligations.

As Vice Chairperson Secundy stated at the August 15 meeting, this Proposal will have extreme financtal’
imphications, It will be costly for the State Board to implement such g program and it will be aimost
Prohibltively axpensive for the affected parties to Comply. As discussed in our previous submissions,
these costs have never basn considered as requirad by Water Code Sections 13170, 13241 and 13283,
Since the Proposal would impose requirements bevond those mandated by federal law, this cost-benefit
balancing is required both in connection with the proposed saoption of the Proposal, as wel| as when it is
implemented with respect to an individuzat discharger. City of Burbank v, State Water Resources Control
Board (200%) 35 Cal.4" 613, Furthermore, if this is Indesd an unfunded state mandste, as we beligve |t
s, the State will have to shioulder the entire cost for the program. Total program costs nesd to be
estimated, and made avallable o the stakeholders for comment, as a parf of CEQA review, as g
requirernent of the Porter Cologne Act and for budgetary purposes for the State. The cost associated
with this Proposal alone is enough to warrant a farmal rulemaking process.

We also object to the proposed retroactive application of the Proposal, by requiring an affected party to
have signed up for the "Special Protections” by May 31, 2006 and then, well after, prormulgating the rules
to which the party must adhere, The Clty of Monterey has asked for an exiension of time. I is unknown &
the extension will be granted, Draconian penalties for noncompliance are sat forth in the Propogal. This
aspact of the Proposal is transparent atiempt to penalize antifies such as the City that have objected to
the wisdom and legality of the Board's approach to ASES regulation.  This attempt to ride roughehod over
the City's legitimate objections is simply illegal and unfair,

compistaly on paper. Staff has not identified the “respongible parties * to whom this Proposal applies.
The City would like to see a ligt, Stsff admitted that the process and survey. they used 1o identify the
‘responsible parfies” was not formuiated for this purpose and was Imprecise. Then staff indicated that it
would use ite discretion or “best guess” to discern whether an allegad discharger was “large” and
therafore required to adhere to this Proposal or “smai” and nat required to adhere to the Proposal. So, i
Staff makes a best guess and detarmineas that a discharger is “large" thare will be miliions of doliars of
cost involved with compliance with the Proposal but i the discharger is “small than they can discharge
storm water without cost or adhering 1o the propased program. There ‘was no indication by Staff as to
whether direct or indirest dischargers are treated the same under this Proposal. Also, Staff wouldn't
identify whether the Proposal congerns discharges into the ASES or near the ASBS. Again, this is why a
formal rulemaking process is needed. ,

The Proposal aiso is ambiguous and confusing by appearing to redsfine the established criteria for
parmissible "stormwater” discharges under the faderal NPDES permitting program, The definition on
page 3 describas permissibie discharges as being "composed of natura] precipitation runoff” which taken
&lone wouid be generally consistent with the federal definition of stormwater, However, this term is then
moadified by defining it to constitute a discharge that does not “cause & statistically significant increase i
poliutant coneantrations in the receiving watar adjacent to the starm water tunoff as compared to the
reference stream.” Later, the Proposal states that permissible discharges must *be comparabla to
background levels.” This *no increase” criterion is completely different from the definition of permissible
stormwater discharges in the federa) NPDES regulations, and far more restriclive, The standard aiso
does not appear in the surrent Ocean Plan, and represente & de facto amendment to that plan subject to
Porter Colagne Act reqguirements.

Furthermore, the erltical determination of what wayid constitute a “reference stream’ is nowherg
#laborated in the Proposal other than being required to meet the vague ¢riterion of having “minimal
anthropogenic impacts”. Also prohibited are discharges from “anthropogenic activities to an ASBS
through saeps or springs...” Page 5, Just what this Proposed prokibion encompasses is nowhere
explained.




